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I ntroduction

This paper is intended as a contribution for theettgoment and use of legal models for
the world economy; models different from the glolmkvailing ones mostly originated
in the common law tradition — contrasting “worldvi against the “global law”; taking
advantage of what in the former can be of useainsinational economic activities.
Currently, globalised common law legal models hageome the standard tools not only
for north-north or north-south transactions, bugrefor south-south transactiohdpe to
their prestige, imitation and sometimes imposition quasi-imposition by Western
financial institutions, such as the World Bank 4sthstitution actually theorising the
inherent superiority of the common law model wigspect to any other legal traditfen
and the IFC, or western-inspired ones such as #i@n/or African Development Banks.
The western world is not the world’s commerce kewargymore; the old, star-shaped
model of global economy — with the West as theredhiub, and the rest of the world as
the spikes, entertaining relations with the formdreing superseded by a reticular one, as
the various spikes started speaking and makingemiams directly to one another.
Now that, for instance, the Chinese speak diregilly Africans, Latin Americans as well
as with other Asians, legal models developed oetdid common law or even outside the
western legal tradition might become usable or edlesirable, as better-suited ones.
Islamic, African and Asian legal traditions suchtlas Chinese one might become sources
in which to dig extensively for legal models sulaalfor south-south or east-south
transactions (e.g. for China—Africa, China—MiddiesE China—ASEAN and China—Latin
American relations), whether taken alone or in corafion with Western legal models,
and others such as those hailing from Russian asteEn Europe legal traditions.
Study and research for developing those legal nsaotild thus include:

- Ways of dispute resolution (DR) alternative tocombinable with, Western ones

and their interaction with substantial contracigalies.

! Seel..M.FRIEDMAN, One world: notes on the emerging legal orderM.LIKOSKY
(ed.)Transnational Legal Process — Globalisation and BoWisparities London 2002,
23.

% See for instance the World Bank’s yearly rep@tsng Businessstill in 2007 affirming that.
Strong contestations of course have followed froendivil law world, such as the Henri Capitant
collection of writingsA propos des rapports Doing Business de la Bangoredidle(2006).



- Legal models alternative to, or combinable with,Sféen ones to be developed as
more suitable, as well as those to be extractechgstdhose already in use, if at a
local or domestic or regional level and/or anywawiless publicised fashion.

- Acknowledgement of those models, their study arsbeatnination, as well as
operational improvement and feedback of such tbglshe economic actors of
the world scene.

A wider role can also be devised for the civil lmaditional approach in the development
of new legal models and tools for south-south tratisns — the Roman and civil law
tradition being, in variable proportions, part dbketlegal heritage of countries such as
China, many African countries, including all the ®BIA members as of today, as well
as South Africa, Russia, all Latin American and yn@aribbean countries.

Moreover, some features of the civil law legal iti@ad and institutions make it suitable
for fruitful combinations with their homologous nddestern items (e.g. in the fields of
contract law or administrative law).

This presentation is aimed at indicating some efftélds of legal research that could in
my opinion prove fruitful, with a view to the dewepiment of the economic cooperation
amongst developing economies. The main focus sfgéper in on China’s relations with
other developing countries, especially with Africanes; however, many discourses
made and issues mentioned might well be adaptabd¢her south-south, or east-south,
international economic relations. Each of the issiealt with below amounts basically to
a suggestion, and would of course require spe@Bearch and study to be developed to
a sufficient extent for the purpose.

Some interesting common featuresin the Chinese and African approachesto the law
and ADR

1. Many traditional societies in Asia and Africaature the shared value that a
social/legal relation — ranging from trade agreetmet® marriages — is a relation

involving the parties’ respective communities tangoextent, in addition to the very

immediate parties to the transaction. In thesdttoas the law is often shaped on a case-
by-case basis, also considering issues other tmarmmere facts related to the specific
transaction. External elements invariably are takém account, especially the impact of
the case on the wider relation between the paatielson the interests of the community,
in the physiological management of the relatiomieein the immediate parties; as well as
in the resolution/dissolution of each particularsplite between them through

‘communally-based systems of managing conffict’.

Also widespread in those traditional environmenss the idea of entrusting the

“assessment and maintenance” of a relation wha¢sogv persons belonging to the
communities of origin of the parties and/or to extpd persons somehow related to
them. Dispute resolution processes are traditipnadinducted with the help of these
authoritative persons (the elderly, the head of libeal community or guild, the

3 In the words of Laurence BOULLBVediation: Principles, Process, Practic8utterworths,
Sydney, 1996, at 32



nobleman, the Imperial servant, the party cadre,),ethigh-ranking elders acting as
mediators who perform the binary role of conflialver and public peacekeeper, who
wield personal authority and enforce social sanstid

Those characters often enough are not really whestesners would consider as “third
parties” with respect to the dispute.

They often amount tguasithird parties, or maybquastparties we should say, being
persons with some kind of authority in the commuimt which the immediate parts to
dispute are part, and in which the dispute has dantkof impact.

Sometimes these authoritative persons have alrémdy involved in the specific
disputed relation, having performed some faciligtirole for the relevant original
transaction; it is for instance the case of thditi@nal Chinese “guarantors” of many
patrimonial transactioiswho normally played a role in the original negtitins and
used to intervene as mediators/conciliators whenevealispute arose between the
immediate partiés

A similar negotiation/DR model is traditionally itgmented in large areas of Ethiopia
and Eritrea, where the prescribed witnesses froth taonilies in customary betrothal or
marriage (those witnesses usually being senior reesnbf the two families involved)
come to act as “family arbitrators” if a disputésas within the couple. That very same
customary mechanism has also been recognized a@mslaterely sanctioned in the
Ethiopian civil code of 1960 and maintained in the Eritrean family law tooteaf
independence of Eritrea from Ethiopid@he name given by the Ethiopian civil code of
1960 to these characters is precisely the oneamhity arbitrators®, having the power to
pronounce a divorce, and to solve personal andnpatral familial disputes without
much say of the courts on the merits of the casettas principles (legislative, customary
or else) they apply to solve it. What they werewtd to do according to the Ethiopian

* GOH Bee Cherl,aw without Lawyers, Justice without Coymshgate, Aldershot, 2002, at 3.

® They are traditionally indicated in many ways lie Chinese sources, including the tepaag
ren, zhengzhibao ren zhongren

® See Marina TIMOTEOIl contratto in Cina e Giappone nello specchio deitti occidental
Padua, 2004, especially at 63-68; LI ZHUHUARhongguo chuantong minshi giyue yanijiu
(research on civil contratcs in the Chinese tradjti in Falu shilunji Beijing, 1999, Il at 194;
HULSEWE, “Contracts” of the Han Periodin LANCIOTTI (ed.), |l diritto in Cina, Florence,
1977, at 26 and ff. ones.

" On the Ethiopian family law as reformed with t186@ Civil Code, drafted by René Davike
René DAVID,Le droit de la famille dans le Code Civil Ethiopiéxddis Ababa, 1970.

8 Eritrean rules of family law have been in forcetfire liberated areas of Eritrea since before
independence from Ethiopia, reached in 1991. WidtlBmation n. 2 of 1991 Eritrean rules have
been incorporated in the previously in force EtlaopCodes; the Ethiopian Civil Code of 1960
having been amended to constitute the Transitidbil Code of Eritrea. See Ignazio
CASTELLUCCI, Eclectic Legal Reforms in Africa and the ChallengésReality: the Case of
Eritrean Family Law in C.C. Nweze (ed.),Legal Questions of International and
Comparative Law: Essays in Honour of Christian Nim@avu OkekeVandeplas, Lake
Mary, FL, 2008.

° Seearticles 666 and 668 of the Ethiopian Civil Code.



civil code, and are still allowed to do accordinglie Eritrean Transitional family law is
a true arbitration according to customary prin@pheith the final decision being subject
to very limited instances of review by the cotitt#A major reform of family law has
been enacted in Ethiopia in 2000; the latitudeayigrs entrusted to the family arbitrators
has been somehow reduced, but still the arbitratiggsa fundamental part of the system,
allowing traditional ways and values to permeatedystent?

Also in other areas of Africa, like Nigeria, tradital arbitration, with a prominent role of
elderly and family members acting as the arbitsatisrrecognised by the la.

From their higher position with respect to the inciia¢e parties, all those persons
discharge a persuasive/authoritative role, in ngjghe immediate parties to negotiate
and conclude the original agreement, and latereipihg the disputing parties to settle
their disagreements, saving both their own facethed original relation between them
and with the mediator(s) or arbitrator(s). Whernveg the dispute these persons also
play a higher level, “policy” role between the twommunities involved. In sensitive
areas, some kind of responsibility of these perdomsards the public authority and
public judiciary power is also part of the traditd model, both in Ethioptd and
Chind* the mentioned features of those models, besiesalso identifiable in the
socialist tradition of arbitration and other form§ non-conflictive dispute resolution
amongst productive and economic units.

This traditional approach to mediation and arbiti@t, reversed with respect to the
“independence” approach common in the Wesin fruitfully be maintained and fully
implemented for the benefit of a sizable part ofiteesouth international commercial
arbitration and ADR activities, e.g. when Chinesd African parties are involved.

Only in an individualist social, cultural, politicaontext a contractual dispute is a mere
matter of contractual obligations and rights solayween the parties to the contract. The
absence, or weakness, or lesser influence of mhalahst principles in much of China’s as
well as in much of Africa’s traditions and legabtlght make the communitarian impact
relevant, to some extent, in any dispute.

Y DAVID, Le droit de la familleCASTELLUCCI, Eclectic Legal Reformsupra.

1 See Proclamation no. 213 of 4 July 2000, artitlk®-122. The arbitrators (not named “family
arbitrators” anymore) are now appointed by the spsuather than having to be the witnesses to
the marriage; they solve patrimonial disputes stemgrfrom divorce but cannot pronounce the
divorce; their activity is subject to the Courtgpgrvision and their award is subject to appeal
before the court.

12 For Nigeriasee amongst the many Supreme Court’s decisiigs, v Ikewibe(1991) 4 SCNJ
56. In literatureseeElias, The Nature of African Customary La®956, Manchester University
Press; more recently, Abdulmumini A. OBAuyju Oaths in Customary Law Arbitration and
Their Legal Validity in Nigerian Courtsn Journal of African Law, 52 (2008), 1, 139.

3 The family arbitrators, having the power of samming a divorce and solving the related
patrimonial issues are an obvious example.

14 see e.g., MYERS,Customary Law, Markets, and Resource Transactionkate Imperial
China in RANSOM-SUTCH-WALTON (eds.)Explorations in the New Economic Histpiyew
York, 1982, at 287.



Since a dispute in a traditional environment is rgvedy’s matter, so to speak,
everybody (i.e. the parties’ respective communjtiedl have a say or a way in its
management and settlement, through the relevanmriumally-based systems of
managing conflict(s)*> The very immediate parties feel themselves asgbeirts of a
community at least as much as they feel they atiittuals®, “naturally” accepting thus
some degree of community interference, and coriegléne authoritative facilitators as
“natural judges®’ or, better, of “natural helpers” in solving thesplite — be they
respected Chinese guarantor or the authoritatigal Istrongman having facilitated the
business transaction now under dispute; or be tiesenior relatives having withessed
the marriage and now representing the two enlafgedlies’ interests in solving the
dispute between two Eritrean spouses.

2. In China, most of Asia and most of Africa nan, compromise and re-
negotiation or settlement are traditionally preddrito litigation before the courts and
enforcement of judgments through the legal circoitpsidered as the worst option to
solve a dispute — court proceedings normally inmgythat the original relation is over.
This is demonstrated by the importance recognizednédiation and ADR in legal
systems such as those of China, India, South Afdcand also in countries such as
Australia, with respect to aboriginal populatiomsl anative title disputes — through legal
rules framing and regulating ADR mechanisms, botlgeéneral and in specific court-
annexed variants.

Asian, African traditional DR approach and mecharsismanned by respected persons
of the community, aimed at restoring harmony in ¢benmunity, could prove mutually
compatible —and very different in fundamental pédphy from western-style litigation.
This traditional approach to dispute resolutiomed, can successfully be brought into
modern ADR tools, including mediation and arbiwati

I would like to stress in this framework the im@orte of a non-western theoretical as
well as operational approach to ADR as a resoumnre sbuth-south international
investment and trade.

In a non-western approach, “DR” and “contract” miglactually be considered to a fair
extent as just one issue, or closer to just oneeiss rather than two different and
separate oneas they are considered in the western approaldwtddR mechanisms are
not entirely different from the contract itself,eth do not start to function when the
contract stops to function, so to sp¥ak

The contract is perceived as an enduring relatieedingohysiologicalmeans of dispute
resolution or dispute dissolution —like a marriagather than being perceived as a spot

5 BOULLE, supra, at 32.

18 For the African realityseeRodolfo SACCO, Marco GUADAGNI, Roberta ALUFFI BECK-
PECCOZ, Luca CASTELLANIII diritto africano, Turin, 1995, at 80-88.

M. TIMOTEO, supraat 64.

'8 For an overview of the Asian approach to arbitratand the related cross-cultural issises
P.J. Mc CONNAUGHAY,Rethinking the Role of Law and Contracts in EassV@mmercial
Relationshipschapter 12, p. 475 and ff. ones, in P.J. Mc CONKIAY - T.B.GINSBURG
(eds.),International Commercial Arbitration in Asi@" ed., Jurisnet, 2006.



allocation of obligations and rights done at theyibreing, once and forever — with
litigation as the inevitable outcome for any sitoatof non-compliance. “Maintenance”
of a relation is the key for traditional non-westenediation/arbitration, whereas in the
Western tradition, especially the common law on®RAmeans are quite often mere
substitute of court litigation after a relation &kdown — just more convenient.

The clause often found in international contradifsugating that in case of disputes the
parties will explore possible solutions “througlefrdly negotiations” or the like, is often
considered in the West as a mere expression offwlishinking. Converselythese
mechanisms are often enough perceived in Asia jparaof performance mechanisms
and contractual obligations of the parties rather than a consequence for non-
performance and just a formal and nominal stepreditigation.

3. The uses made of substantive applicable rulethe ADR process also have
something in common, in Asia and in Africa.

Rules, especially black-letter rules, if you reldm, tend to be similar or even the same,
nowadays, everywhere. The difference in outcomemamy instances hails precisely
from what do you do with those rules, how do yoe tieem — rather than in their textual
expression. Application of rules, ways to managpulies are factors that really affect the
final outcome of any given case, be those rulea ohtional legislative origin, or of a
supranational, transnational and/or customary one.

Dispute resolution (DR), interpretation and enfoneat of law, rather than legislation, is
thus where the cultural differences make themsebeeg apparent and affect the final
outcome — in addition to possible legislative ddoesg left open for policy, usages and
plurality of laws. In much of Asia and Africa, DR addition to and probably more than
legal texts can contribute greatly to shape thestsuitial law,the law being taken in the
west as a given set of strictly applicable rulefiereas in many non-western legal
environments it often amounts to an array of flexibrbitrable principles

4. Mediators/arbitrators: a different perspectivethe “independence” issue.

Of course conciliators/mediators/arbitrators siallindependent: this means they shall
not depend from the parties. However, as we natice@hina and Africa the tradition is
sometimes reversed: tiparties do depenth some sense from the dispute-solvers, who
mustn’t necessarily be impartial or neutral.

An important guarantee for the parties in modernsé@® environments seems to be
given by the required independence of arbitrat@mftheir appointing party. However,
in different contexts like those mentioned in tpeper the guarantee for a satisfactory
outcome of the proceedings is given, alsoth®yauthority or influence of the arbitrator
on the appointing party- with a view, of course, to relation maintenanather than
disruption. Seniority of arbitrators within the pas’ communities and the trust they
enjoy also provide the dispute-solvers with a wigerception of the needs of both
communities, putting the dispute in a wider persipec

This model can be widely applicable in African aAdian contexts, whenever big
business corporations or governments should ham&atied entities engaged in joint
economic ventures. The perfect dispute-solversdcanl many cases be higher-level



representatives of the corporations/governmentdralting the parties involved in
litigation, representing the wider, long-term imstr of both communities. This approach
is transforming maybe arbitration into a fuzzieogict, also akin to mediation and/or
conciliation but still characterized by some of ttypical adversary approach — still
featuring a third arbitrator, rules and principfes procedure and merits, an adjudicative
role discharged by the dispute-solvers. It is tbecalled “med/arb” processes, with
mediation and conciliation activities involving digsure of facts to the conciliators
followed by arbitration, with the same conciliatarsting as the tribun&l — of course, a
reverse process of adj/med or arb/med is also lplessis it is in the common experience
of every lawyer: quite often litigating parties gmleed to have some issues decided by a
third party to be able to find a general settlemembediately after.

In this attitude, non-western arbitrators oftenageyin activities, completely acceptable
according to the Asian values and traditions, thestern ones would be horrified of
thinking, or at least consider with a clear serfsen@ase — such as the so-called back-to-
back consultation?’

The existence of an Asian archetype behind theseepses is also demonstrated by the
importance attached to court-annexed arbitratiord anediation processes, with
significant “med/adj” mechanisms, so to speak, emgnAsian jurisdictions, such as the
ones of Chin&! South Kore# and India®®

Legal and behavioural models for economic tranemstiand arbitration can be
researched, unearthed, develop&tey are based on Asian/African traditional basic
values implying, in short, the flexibilisation ofit§ective rights and stances with a view
to the preservation of relations, rather than teiraor-lose, litigation-oriented, relation-
destroying approach to conflicts.

The mentioned approach to arbitration is instrumletd that effect. Appropriate legal
models and rules operated within this kind of aaibn will be instinctively perceived as
more fair on the parties. One consequence woultbgmly be a higher ratio of
spontaneous adhesion to arbitral awards, and arlessount of unenforced ones, with

19 A practice also allowed by Asian laws and arbitegjulations, if normally subject to an express
mandate or approval of the parti@&eM.PRYLES-M. J. MOSER, Introduction to the volume
they edited The Asian Leading Arbitrators’ Guide to Internat@nArbitration, JurisNet
Publishing, 2007, at 13-14; in the same volume ase WANG WENYING, The Role of
Conciliation in Resolving Disputes: a PRC Perspeagtat 501, and S.A.HARPOLHhe Role of
the Third Party Neutral when Arbitration and Comailon Procedures are Combined: a
Comparative Survey of Asian Jurisdictipas 525.

D 3eee.g., P.J.McCONNAUGHAYsupra

% SeeWEI Ding, The Reform of Grass Roots Tribunals and the Apipdinaof the Law in Rural
Ching in Perspectives Chinoisg81 (September-October 2005).

2 seeKwang-Taeck WOOCourt-Annexed Mediation in Korein T.E.Carbonneau-J.A.Jaeggi,
Handbook on International ArbitratignJuris Publishing, 2006, dhe American Arbitration
Association Handbooks serjegt 253 and ff. ones.

Z Seee.g., Niranjan J. BHATTCourt Annexed Mediatigrpaper presented at the fourth Indo-Us
legal forum meeting at the US Supreme Court on Txt2002.



respect to awards issued following arbitral proaaegslconducted the usual western way,
by distant, aseptic Geneva-based arbitrators.

It wouldn’t take much to implement such an ADR mlodéhin a global framework of
enforceability, either: it would probably suffice tbtain the appropriate reciprocal
parties’ written consent to the appointment oftifiteunal’s members, making successive
challenges or applications to set the award asidmadmissible case aofenire contra
factum proprium to produce decisions which are enforceable throtige usual
mechanism of national laws and international imegnots such as the New York
Convention or the OHADA arbitration act.

It must be noted that also in the western legaligho the need for impartiality of
arbitrators hasn’'t always been a requirement. Inticental developments during the
XVIII and XIX century, for instance, many expressin opinion that a father could
arbitrate for a son or even vice versa, especialljhe presence of the counterparts’
consent* A fundamental work of modern civil law such ss lois civiles dans leur
ordre naturelby J.Domat also stresses the contractual natuaebifatiorf® and does not
indicate any condition related to independence ftioenparties for being appointed as an
arbitrator — whose duties can be discharged by ramy®xcept women, minors,
incapacitated personrS.

In 1942, the Italian code of civil procedure intuodd an option between two kinds of
arbitration; both feature the entrusting of a dispto party-appointed arbitrators and a
final decision after a process. One can be coreiderore judicial, or quasi-judicial in
nature arbitrato rituale), whereas the other amounts to basically a cowtahc
mechanism drbitrato irrituale),?” working in many respects according to a med-arb or
arb-med schem®& The 2006 reform of the Italian civil procedure epthe contractual
arbitration still features less strict conditiors tdischarging the role of an arbitrator,

2 G.ALPA, ChapteArbitrati, in La parte generale del diritto civiJevol.2, Il diritto soggettivg in
Rodolfo SACCO (ed.Yrattato di diritto civile UTET, Torino, 2001, at 228; this Author stresses
the fundamentally contractual nature of arbitration

% From the introduction ofLivre |, Titre XIV, Des Compromis« L'autorité des sentences
arbitrales a son fondament dans la volonté de apuixont nommeé les arbitres. Car c’est cette
volonté qui engage ceux qui comprometteex@cuter ce qui sera arbitré par les personnes
gu'ils ont choisis pur étre leur juges ».

% |D., samatitre, section 2, subsection VIL.

" The different nature brings about a different lesfeenforceability, similar to a court decision
in the former case, more similar to a contrachim latter. Moreover, the applicability of the New
York convention to decisions of the latter kindviery debated. One should go through the
arbitrato rituale, to secure an internationally enforceable decjdiomvever, full disclosure of the
background of party-appointed arbitrators andviultten acceptance from the parties would still
enable the approach suggested to be implemented.

8 R.M.MORRES]I,Should We Revisit and Revise the Prevalent U.Sv WfeMed-Arb
(and Arb-Med) as ADR Stepchildren in Light of THextensive Use in China, Italy, and
Other European Countriesaper presented at tABA—Pacific Currents International
Med-Arb Program in Seattle on Apr. 5, 2008.



basically following Domat’'s mod&l In both cases, however, the approach of Italian
lawyers towards arbitration is generally speakihgt tof recognising the potential of
arbitration as a way to find solutions bearablaltdhe parties involves, rather than using
arbitration as a mere substitute for court litigafi®

Even in the US tradition of arbitration it has bemmsidered common and acceptable
until very recently that a party-appointed arbitrate not neutral*

Only in the second half of the XX century the ide&labsolute neutrality, impartiality,
independence of arbitrators became so importanthé Western world and global
commerce, carrying with it the sensitive charadkethe issue in modern international
arbitration — and the related flourishing of degdifrules and ethical guidelines.

The global idea seems to be that arbitration isoawenient substitute for litigation: a
process to litigate alternative to Court, ratheathan alternative way to solve a dispute.
One could even consider that a very developed yket@nomy mandates, perhaps, that
kind of approach. Precisely for this reason, howetree developing world would find
more appropriate and be more comfortable with as‘lmodern”, different approach, so
to speak; an approach that used to belong to teeeweworld too, until recently.

5. The OHADA arbitration law and regulations

The OHADA arbitration system shows some originaléigd a strong favourable attitude
towards a pan-African arbitration, perceived asatuable resource for commercial
development. | just want to point out at a fewtefremarkable featurés:

1) the existence of a single court of last instag€emmon Court of Justice and
Arbitration — CCJA) for all OHADA jurisdictions icommercial matters, also providing
last instance support to arbitration in all OHADAses according to the OHADA
Uniform Law on Arbitration; a much-needed developtmevould be of course the
creation of several offices, sections or panelshef court, now seated in Abidjan, in
OHADA countries other than Ivory Coast, to bring t@HADA justice reasonably close
to a wider number of potential its users.

2) the provision of a CCJaxequaturamounting to a sort of a pan-Africaes iudicata
for the awards issued in arbitral proceedings cotetliunder the auspices of the CCJA

? Italian c.p.c., article 808er.

% My opinion, of course, based on my experiencekiwithe Italian legal community; alsee
Alpa, supra, and Morresi, supra.

¥ The joint AAA/ABA Code of Ethics of 1977 includedpresumption of non-neutrality of party-
appointed arbitrators. Only in 2004 the presumplias been reversed with the revised Code of
Ethics Canon IX.A. However, a non-neutral stance pafty-appointed arbitrators is still
permitted, if disclosed and agreed upon by theiggrthese are what the AAA Code calls
“Canon X arbitrators”, permitted to discharge theities subject to the specific ethical rules
stipulated in the tenth canon of the Code. Thekigatrules permit them to be “predisposed”
towards the appointing party, and to have commtioica with that party, subject to an
obligation of “good faith, integrity and fairness”.

%2 A more complete review of the Ohada arbitratidaitures can be found in N.PILKINGTON —
S.THOUVENOT, Les innovations de I'Ohada en matiére d'arbitrage Cahiers de droit de
I'entreprise supplement n. 5 tba Semaine Juridique. 44 of 28 October 2004, p. 28 ff. ones.



(CCJA arbitration), as provided in articles 30 @splly at.30.2) and 31 of the CCJA
arbitration rules.

3) The ability of the arbitral tribunal in a CCJAbdration to issueinterim and
conservatory measures, to be given award statusnamediate pan-Africarexequatur
(articles 10.5 of the CCJA arbitration rules) atemnforces the CCJA arbitration as a
valuable tool for transnational commercial operaiarAfrica.

4) The arbitrators’ independence/neutrality issdestussed above is not infringed by the
provision of rules on the independence of arbitsgtespecially in a CCJA arbitration.

The OHADA Arbitration Act provides in fact for ingendent, impartial arbitrators
(article 6), but the CCJA Arbitration Rules jusbpide for “independent” ones (article
4.1): this does not impair the ability of the pastto appoint arbitrators having with them
some kind of relation, or even the special relat@ntioned in previous paragraph —
which does not make the arbitrators “dependenttherappointing parties (it is rather the
other way around), even should they be not “impHrti

The need for “impartiality” is not directly providefor in the Arbitration Rules, and
possible problems can be prevented anyway withatk@owledgement and acceptance
of the parties, according to article 7.2 of thed®ulas discussed above, there shouldn’t be
any problem of legality of process and the parsbsuld not have any problem in
accepting each other’s selection, if both partyeampied arbitrators are selected with a
more traditional approach, as discussed above.

The success of such an arbitration and the faifaessptability of results would of
course rely very much on the authority enjoyedhsydrbitrators on the parties as well as
on their integrity and their sense of the imporeanttheir function, encouraging them to
work in the parties’ best interest rather thanractis mere advocates of their respective
appointing parties within the tribunal.

5) The solid CCJA supervising authority resembtesniany reasons to the powers given
to the Chinese CIETAC, proving a certain degreeahpatibility in the fundamental
philosophy of the ADR system in both China and édr{see, e.g. art. 1 of the arbitration
rules). The unified supervisory system where thel£& the appointer/confirmer of
arbitrators, the reviewer of the draft award (d8c2.2. and 23 of the Arbitration Rules),
and is also the last instance judge on the validitthe award made a famous sch¥lar
observe that a full mechanism of checks and batahas not been put in place.

| think that in fact this observation is well-fougtf but this is not necessarily a problem.
The concept of “supervision”, very well known inettfChinese public organizations,
rather than the western one of “checks and bal&niseat the basis of this modél
“Supervision” is less resource-consuming than “&kea@and balances”, and more
cost/effective, as two separate instances (oneraskeiing the arbitration and the other
providing the jurisdictional check) would cost t&ias much and at this stage wouldn’t

% Philippe Fouchard,e systeme d’arbitrage de 'Ohada: le demmarragePetites Affiches39,
13.10.2004 n.205, 52-58, especially at paragragrendl 15.

3 See Ignazio CASTELLUCCRUule of Law with Chinese Charachteristigs 13Annual Survey
of International and Comparative Law2007) 35, Chapter Il, ‘Socialist Law', and the
bibliography indicated therein.



probably provide much better results. Besides, |legams strictly applied by the
municipal courts of many different African juristans would not necessarily guarantee
a more uniform and fairer response of the systetiaéoneeds of the relevant business
communities.

In this particular African context the system haeib devised and put in place in a way
capable to provide reasonable efficiency, unifoyraidd specialization. “Supervision”, in
contrast to the “checks and balances” model, ajrgaoved in China to be a successful
developmental model for the organization of puplevers (whether a transitional one or
not, it remains to be seen).

6) The possibility for sovereign States to submitthie OHADA arbitration and final
CCJA jurisdiction (article 2 of the OHADA Uniform ¢&&) makes recourse to CCJA
arbitration a possibility for economic operatiomsalving governments, which are not
uncommon in the developing world.

With the traditional DR approach of African natiprsome of which shared by the
Chinese legal tradition; with the seizure of jurisidn on a large area of commercial law
attributed to the OHADA laws; and with the commoRlADA arbitral/jurisdictional
spacethe arbitral tool provided by the OHADA will be aluable tool for inter-African
as well as Sino-African commerce; it will give aluable contribution to the
transformation of a large area of the African comtnt in a dominion governed by widely
recognized, still flexible, arbitrable principle$ business law

It is an important development, consistent withr@se and African contexts, favourable
thus to the development of a commercial legal @mvitent perceived as fair by business
persons and entities hailing from both areas. Thwseareas of the world so far have
suffered somehow the rigours of western legal jgplas, rules and ways of solving
disputes, often perceived as inappropriate ancc@gsiunfair. It is reasonable to expect
a higher ratio of compliance to CCJA arbitral avearavith respect to the awards
following more westernized proceedings.

Other interesting features of legal traditions and transactional modelsin China and
other non-Western legal traditions

6. Onlaw

Chinese legal tradition has always been far maggidle than the Western one with
respect to the enforcement of the law, trying tovjge protection for the existing

relations between the parties rather than protgdhe singular position and expectation
of one party against another — according to mili@mhd Chinese communitarian views
and a (Confucian and, later, socialist) harmonyisgeor harmony re-building approach
to human relations in general.

Modern China’s general legal framework has develapghe XX Century on a primeval

basis of traditional, communitarian values and osubsequent stratification of values
hailing from its socialist experience, developingsgstem featuring the foremost
importance of public law, administrative power,ipcél rule, personal relations.



Some part of this discourse may also be apphadatis mutandi®f course, to Russia
and former-USSR jurisdictions, due to the fact trghare with China the socialist
experience as well as the civil law general frame t@chnical language of the law.

On a different point of view it could also apply twost Asian countries, sharing or not
with China the importance of the Confucian traditio

Present-times’ Chinese legal system is still imgiton, but surely its most recent layer,
often state-of-the-art legislation created by mixi€hinese elements with elements
borrowed in the most advanced Western legal tadsticommon law, civil law, even
Roman Law), has changed only partially the basimroanitarian nature of the Chinese
legal values. Most other Asian and African jurigidics and environments often reveal
comparable features; this could make Asian-Afritegal dialogue easier, by making
recourse to a legal mentality, concepts rules amdihology all parties are used to.

In fact, Chinese communities overseas and theilirdsaamongst them and with the
Mainland have kept some of their ancestral speafistoms, behaviours and DR
mechanism&> the rules of which would be very interesting togtate and analyse
thoroughly.

In fact, there has been a wide circulation throughbe centuries of inter-Asian legal
models (Hindu and Buddhist legal models in Indid &outh East Asia, Chinese models
circulating in Korea, Japan, Vietnam, Singapore atiter Malay territories), and still
nowadays legal thought in those countries is hgautlebted to Asian traditions and
Asian values. Buddhist and Hindu business comnasniti India and Southeast Asia still
use legal tools stemming from the Hindu legal tiadi such as theDamdupatloan
transactions still recognized by the Indian Cdlirtsr the Chettiar moneylending practices
amongst the Hindus in Malaysia.

Chinese ventures in developing countries, with Esnoverseas communities, and/or in
Asia and Africa are already conducted to some éxtghout making recourse or with a
reduced recourse to the common law standardiséxigtontractual tools.

Many inter-Asian transactions can be done andrafact done the Asian way.

7.  Drafting of contracts

On a technical point of view surely Chinese comroontractual models, based on wider
formulations, more general terms, as developed invithe socialist and civil law
traditions, are more suitable for use in large a@aAfrica and Latin America than the
very detailed, strict and technical common law wapd forms of contracting, to regulate
contractual relations between parties hailing fritvose areas of the world — especially
those from countries affected by the civil law tteh.

% For the Chinese communities in Malaysia and teeiduring loyalty to traditional Chinese
ways of solving disputeseeGOH Bee Chenl.aw Without Lawyers, Justice Without Courts
supra, at 92 and ff. ones, especially at 105-106.

% SeeMULLA, Hindu Law(1912) , twentieth edition by S.A.DESSAI, New Del@2007, p. 941
and ff.ones;

% See, e.g., S.S.AHMADMalaysian Legal SysterKuala Lumpur, Singapore, 1999, at 41-42.



A very sophisticated and detailed drafting, indee&d,often inappropriate for the
developing countries’ context; it can sometimes/pke discomfort, mistrust and at least
a good measure of lengthy, sometimes useless a&go8; especially considering that
trying to foresee everything can be very diffiaaltenvironments characterised by levels
of unpredictability higher, or much higher, thangbk of developed countries.

An excess of legal provisions in a contract migbteroften make litigation an attractive
option for at least one of the partjegery detailed provisions may bring about moré-sel
reliant, rigid, uncompromising positions for atdeane of the parties, whenever a dispute
arises. In some cases of breach of contract a pagtycontract might have a legal right to
have the contract terminated and its expected mgrpaid without even starting the
actual economic operation agreed upon; this woatg iikely lead to litigation and to the
end of the agreed economic transaction.

This legalistic approach protects the individuakerest of the specific party willing to
litigate, but surely does not seem to be in the besrest of the economic relations
between developing countries, on a policy scale.

Moreover, the use of contractual models originated different legal tradition, e.g. the
use of common-law-originated standard clauses givih law environment, could in
many cases lead to uncertainty and bring aboutitispon interpretation and even on the
very validity of specific clauses, or of the ent@ntract®

Wide, more open contractual terms, along with appede trouble-solving and ADR
mechanisms based on the “non-western” approachridest above create a favourable
environment, encourage and to some extent forcpahees to cooperate and maintain a
working business relationship, a litigation-avegirapproach and to make extensive
recourse to mutual understanding and operationad gaith in the course of business (a
legal requirement anyway in all civil law jurisdmhs, almost a bizarre animal the
common law tradition), for the sake of mutual b&nef

8. Other important legal issues for this legal disse are related to the choice of
applicable law in transnational economic transasti@ choice which in many cases may
include the comparison/coordination (different yedf legal principles internationally
recognized (examples of which could be those usddré the Iran-US Tribunal or the
UNIDROIT Principles) with those somehow relatedthe specific parties (national,
regional, customary laws and principles) and releugpes of transactions. Creative
solutions in international arbitration are not umeoon, pursuing fairness to the parties
and justice in dispute solution, including applicatof more than one legal system or set
of rules, depecageof a contract in different segments with differeyplicable law,

% See for instance, Giorgio DE NOVAIl contratto alieng Torino, 2008, p.47 and ff. ones. This

Author carries out a very interesting analysis emesal clauses originated in a common law
environment and very common in the transactionshefglobal economy — like the “merger

clause”, the “no waiver” clause, the clauses lingitone of the parties’ liability or the available

remedies against it, and so on — and their posfilyte )functionality in a contract governed by a
national law of the continental tradition.



extraction of common principles or of ttenc commurof several relevant laws for the
purpose of deciding, application of trade usaged,s® on.

In this attitude, the civil law tradition might priale, in many cases, the grammar to legal
activities, the basic principles and many of theragional rules, beyond those expressly
negotiated by the parties. The Roman law itself lwara rich source of legal principles
and rules, a toolbox for all, sometimes made resmtw even by common lawyers to find
solutions which are appropriate, or sometimes nagropriate than the very common
law one&® — beyond the widely acknowledged “convergence’cgss and also beyond
the fact, now increasingly recognised, of the preseof Roman and civil law within the
English common law traditiof?.

African, Asian, Roman and Islamic traditional legabdels are different from ultra-
liberal models, less tight on weaker parties; thag maybe better-suited for a
development more equal, for fostering reciprocaktr other than being more user-
friendly for the parties of south-south transactioBconomic actors of many areas of the
world areas are used to the civil law abstract geweral drafting style of both rules and
contractual agreements. Rules and basic valudseafdntinental tradition of contact law
are widely shared worldwide. The continental letgalguage is widely known and
understood.

Finally, it cannot be overlooked the fact that aable part of Africa has recently
reformed its commercial laws and institutions tigiothe creation of the OHADA, which
produces legislation, strongly affected so far benEh legal models and language,
making legal interaction easier for those usingvd law approach to business law.

It is not impossible to imagine the recourse madgdneral principles of the civil law
tradition (with their load of values shared by babmmunities) in ADR activities
involving parties from Latin America, Asia and Afa. These principles would provide
operational flexibility and, especiallg, higher level of need to cooperat&h respect to
common-law-style-drafted contracts, mostly within ADR framework as the one
described above.

Lawyers and businessmen from those areas of thkl\aoe used to deal with, and be
bound by, the principles and standards of contedgjood faith and fair dealing (now
also part of global tools such as CISG and UNIDR®¥Inciples), and of the related
specifications developed in many legislations, taiyand case laws.

An example of national legislative rule, develogsdthe Chinese lawmaker out of the
general principles of world civil law, could be iakt 92 of the contract law of China,

% See e.g., Indian Oil Corp. Ltd. v. Greenstone ShipgpiB.A. (Panama) [Queen’s Bench
Division][1988] Q B 345, where an appeal againstaaitral award has been decided, in the
absence of (satisfactory) English case law and aftdorough analysis of cases dating back to
the XVI century, according to a Roman law rule d atso representing ‘the rule which justice
requires’.

0 See for instance, the recent and very interestingeief Sean P. DONLANQur laws are as
mixed as our language’: Commentaries on the LawErafland and Ireland, 1704-1804ol.
12.1 ELECTRONIC JOURNAL OF COMPARATIVE LAW (May 2@) available at
<http://www.ejcl.org/121/art121-6.pdf>.



stipulating an obligation of post-contract goodttfawhich the European civil law
tradition has developed through decades of sclyaleskearch and case law. A very recent
feature of Chinese law, very well exportable ancbgmisable as a general principle of
civil law in many contexts (a similar function cdube performed in the appropriate
contexts by the Chinese General Principles of Chalv of 1986), being easy to
accommodate in any civil- law-framed legal envir@mt

The vast amounts of case law on contractual goittd ifaall civil law jurisdictions could
amount to another valuable resource; good faith general clause capable of allowing
usages and reasonable expectations of the pastiglsape other legal principles to suit
the needs of the case.

Lawyers dealing with South-South or South-Eastiaffeould thus have to learn to work,
in a comparative, eclectic approach, with severtlonal laws and sets of principles
(such as the mentioned Chinese General Principl€svd Law of 1986) as well as with
trade usages and with international/transnatiomal and tools such as the UNIDROIT
Principles. The UNIDROIT Principles seem to be eyveteresting expression of widely
recognized international legal principles, favolealio economic cooperation in
developing environments being based on ideas sacboad faith,favor contractus
objective balance of the parties’ performancesidtparty intervention (of judge or
arbitrator) on contractual terms to overcome th@assibility of the parties to find
appropriate negotiated solutions in case of traublee OHADA principles of contract
law could also be elaborated in the near futuregely following the UNIDROIT
concept, but of course aimed at producing a morgegb-specific set of principles,
taking African conditions, traditions and customt®ia wider consideration.

9. Specifically on Latin America and the Roman kaadition

The Latin American Roman Law heritage, insteadstils a fundamental part of all of
those legal systems, all developed from the Lupadiius commungethe Ley de las
Siete Partidaf Alfonso X (XIlI century) and later codified, taf early attempts based
on the Code Napoléon, around a few quite originairL American models (Andrés
Bello, Teixeira de Freitas, Vélez Sarsfield).

The traditional Latin American approach to law isitg Roman-law related (although
north-americanisation of society is a clearly detele phenomenon there), and privileges
the equity of substantial result, not without conmityyand social nuances, more than the
very liberal traditional common law approach — &ganstance the pivotal importance of
good faith in the civil law tradition law of cont&™ or the doctrines based on Roman
Law of abuse of right and of rescission li@esio enormis

This similar origins and development paths of Laimerican legal systems made the
idea possible of some kind of unity in the conttiaéregal environment — to some
scholars amounting to a single legal systerrusfcommunédased on Roman Law, now

41 See, for instance, Riccardo CARDILIBpna fides — tra storia e sistemiBorino, 2004, on the
transfusion of the Roman concept lména fidesin the laws of contract of Latin American
jurisdictions.



and there still emerging to provide actual soluido singular cases, unregulated or
regulated differently by the relevant state ledistas".

The systemic implications can be momentous, as agethe operational consequences:
transnational commerce at least at the intra-centad level can be affected by Roman
Law principles or by the romanistic interpretatioh contracts, laws and international
conventions such as the CISG —for which we alreadye some relatively old
example&*- as well as for the interpretation of other kiridransnational legal tools such
as the UNIDROIT Principle¥’ to fill cases of legal vacuum, and/or to suppletamd
interpret applicable rules or relevant principlesibitration and other ADR activities.
The harmonization of law seems to already be thera relevant degree, in Latin
America, due to the Roman Law/Ibenis communéackground of all legal systems.
Moreover, the same Roman principles could also gndo be more or less indirectly
applicable in case of litigation should one of geties and/or the arbitrators and/or the
applicable law and/or the seat of the arbitratioocpedings be Latin American ones.

Another very interesting (and politically very s#ive) issue, where the Latin-American
and Romanist approach to Law can propose a newoaglpy is related to financial

matters, especially in relation with the foreigebtof developing countries.

That debt, according to Roman Law principlespight amount to an illegal debt, based
on the rebus sic stantibugloctrine, allowing termination/renegotiatiasf contracts

2 See the relatively recent case decided byftiminal de Justica do Estado de S&o Panol4
September 1993, publishedJarisprudéncia do Tribunal de Justica.27 vol. 150 (Nov. 1993),
90. The court decided a case applying a rule of &obraw with preference over the Brazilian
codified rule of art.4 of the civil code; also ghe many Argentinean cases decided in the 1930s
and 1940s applying Roman law and principles exhdétom comparative research in contrast
with the national legislation, such asSaperior Tribunal de Jujyy23 July 1947, inLa Ley 48,
842. On this issue | wrote my PhD thefigrecho Comun Latinoamericano? Una prima verifica
which | defended in Trento in 1999, which will behtished in 2009; the mentioned cases are
cited and analysed therein.

*3 SeeJ.ADAME GODDARD, La regla periculum est emptorigiplicada a la compraventa
internacional de mercaderiasn Anuario juridico, X1 (1984), 237; ID.,La obligacion del
vendedor de entregar las mercancias, segin la Cmide de Viena sobre compraventa
internacional de mercancias, interpretada a la el derecho romano clasican Estudios
juridicos en memoria di R.L. Mantilla MolinaMexico 1984, 47; A.M. VILLELA,O direito
romano e a unificacdo das normas juridicas relativaos contratos de compra e venda
internacionais de mercadoriasin Revista de Informacdo Legislativa de Brasili&2,
(October/December 1981), 135.

*4 SeeM.J.BONELL-S.SCHIPANI (eds.),Principi per i contratti commerciali internazionale

il sistema giuridico latinoamericandadua, 1996.

* For a detailed analysis of the Roman Law prinsiptevolved,seeJ.C. MOREIRA ALVES,
Brazilian, former Chairman of theupremo Tribunal Federand professor in the Universities of
Sao Paulo and Brasilia, iAs normas de protecdo ao devedor éavor debitorisdo direito
romano ao direito latinoamericanan S.SCHIPANI (ed.)Debito internazionale — Principi
generali del dirittg Padua, 1995, at 77. In the same volume, sésn].L. DE LOS MOZOS,



becoming too onerous for one party due to unexgecteeumstancesirfiprévision
excessividade superveniente da prestacBomparable legal principles are part of the
Chinese legal tradition; the UNIDROIT Principles@lfeature a toolh@rdship to
manage similar situations.

The unexpected circumstances mostly being relatékdet US monetary policy decisions
of the 1970s allowing the value of the US dollardisengage from its previous gold-
based standards, and provoking its skyrocketingchiyhin turn, made impossible for
many heavily indebted borrowers to repay princgrad interests.

Rescission folaesio enormiss also a doctrine that could apply in some caasesit
allows to terminate a contract proving to be tostlgoat its original moment (with an
unbalance of over one half of the actual value ivece in exchange, according to
classical Roman Lawaesio ultra dimidiummwhen concluded by the disadvantaged party
in a state of danger or need; this doctrine coldd be risen as a defense to the advantage
of those sovereign states who borrowed money tmta their development.

The matter is very sensitive; debate and researthtin America, as well as in Italy and
amongst scholars from other Mediterranean countfiégslamic tradition, are proceeding
— to which concrete results, it is still difficuld say. This is however one of the areas
where the common-law-originated legal ideas andvérg concept of rule of law show
some of their limits; two well-known scholars maaleeference in the title of a recent
book to the “illegality of the rule of law® in relation to foreign debt of developing
countries.

The approach just described is of course contatie interests of north-western banks,
financial institutions and moneylenders — with thwerful political backing of the US
and other Western countries — who are on the ofpsile of those obligations, and who
could find themselves in trouble, at least on theoanting point of view, should all these
debts be declared null and void or anyway consitlasedefaulting onés

The issue should be studied, as the possible coaeregs of doing nothing should also
be: developing countries not developing at all,gyty instability, mass immigration into
Western countries etc., amounting to violationghafse Human Rights the developed
West fights —or alleges to fight— wars for. On ttker hand, it must also be noted that
Brazil, having been a very indebted country, has repaid all of its foreign debt and it
is developing fast, consolidating its economic &ratip in the Latin American continent.
The rigid observance of contractual provisionshia lending side’s interests have so far
been guaranteed by the common law framework of &maeements and their applicable
law; and by the detailed drafting of such loan doeunts and especially the forum

Spanish, professor at Valladolid and judge of Thibunal ConstitucionalPrincipios generales
del derecho e iniquidad en las obligacion&21.

46 Ugo MATTEI and Laura NADERRIunder — When the Rule of Law is lllegBlackwell, 2008.

*" Foreign debt of Latin American countries has baeipad debt for decades and this is well
known to governments, banking and financial inttns, as well as to the general public. Of
course shockwaves would probably run through thestévie financial system, with possible
domino-effects and likely dire consequences, ire afsa general moratorium or default on the
borrowing side. A previous basic political consenswould be needed, followed by appropriate
legal/arbitral and social mechanism to absorbnfgaict of debt reduction/cancellation.



selection clauses imposed to the debtors, normsalbynitting litigation to common law
jurisdictions such as London or New York: argualplyicial outcomes in foreign debt
cases could be very different if the proceeding& f@ace in Quito or Caracas.

10. Arole for Islamic law

The Islamic world features very rich commercialditeans and law; still, it averts the
ultra-liberal mentality, as also Jewish law, Romaw, Canon law, medievaius
communeused to. It is less known or often forgotten ttregt aversion towards interest
transactions used to be shared by all those Eurditbteanean and middle-eastern (legal)
cultured®, all based on a less individualist vision of sociand economy, that allows
individual entrepreneurship, trade and commerceréiutses the hyper-capitalist socio-
economic and legal models, more related to the comiaw world; a very ancient and
widely shared vision favouring real economy ovex ithea of money reproducing itself
and wealth being produced by mere arithmetic.

Obviously finance is a fundamental feature of madsronomy and it is to a good extent
a necessary tool for development; but everybody smethat an excessive burden of
debts and/or imposition of interests can lead tsastrous consequences for single
persons indebted with their banks, as well as éwetbping countries which cannot really
develop because of the unbearable burden of thesrgh debt — which in many cases
would require them to pay yearly interests higinesmount than their GDP.

More, even the developed west had to learn sontelbssons during the world financial
crisis of 2008, provokednter alia, by the excesses of ‘creative’ finance.

In Asia, Islamic banking services provided 8Bhari’acomplying financial institutions
have already been available for decades (Malaysi®mnesia), providing finance served
through means different from pure and brutal irgeoharging money-lending; and they
do so with growing importance and refinement o&finial instruments, as other Islamic
banking institutions do in the Gulf area, in thedlllie East and in the very Europe.
Sino-Islamic legal instruments, for instance, cam teveloped for Sino-Muslim
transactions, as well as for multi-lateral Sino-NusAfrican ones —including African
nations like Mauritania and Sudan, or Asian oneshsas Indonesia, Malaysia, Brunei
Darussalam, Pakistan. This seems possible consid#ére shared values of both Islamic
and Chinese traditions about contractual good (fanersion for inequality and abuse of
position and rights; a shared vision which in fielatwith finance and interests is not too
far — at least historically, if often forgotten fon the Roman/civil law one (on the
developments of which the Chinese legal systertsesat least partially based).

8 The underlying ideas have been well explainedeasfly in the 18-16" century by Spanish
and Portuguese Jesuits and other Christian tetdogisd jurists, also based on non-religious
philosophic works such as the one of Aristotle,oagding to which it was against the nature to
have money produce money by itself; and also fiegalRoman law, for which thenutuumwas
basically an interest-free transaction, unlesseziabadditional stipulation pactum de usura
was formalized in a very clear way.



Moreover, the use of Islamic finance instrumentd aantract law is not unimaginable
for business transactions even involving non-Mugtintities or states, or for particular
segments of complex south-south multi-national af@ns. Islamic finance instruments
include, after all, very sophisticated ones, aredak based on the values of cooperation
and risk-sharing between the parties of the firen@lation — which fits well in the
scheme of south-south transnational economic oglstbased on the principle of mutual
benefit. This vision of economy and finance hasralisons to be shared by Latin
Americans, for instance, they having experiencedctly the burden of an exceedingly
heavy foreign debt, and being able to refer to Rotaav principles ofavor debitorisin
support of their case against excessive imposifdnterests”’

11. Finally, recourse to customary law tools carmotuled out, e.g. in cases of energy,
mining or other resources international investmenolving the interests of native rural
populations, for the dealing with which specifigdd tools can be devised or developed
out of customary laws. Customary laws do developspective of the formal States’
boundaries, thus being transnational by natUre.

After all, even the UNIDROIT principles do restatedely recognized principles of
transnational contract law, that can be identifietth the results of centuries of merchant
practices, well before codifications; i.e., to somsevant extent, with the world’s
merchants’ community’s transnational customary law.

Customary law tools could thus prove useful andyapp a local as well as on a wider-
than-country scale, whenever the relevant econopecation affects native communities
living in more than one of the formal jurisdictiooBAfrican countries or Latin American
ones. Some segments of the legal architecturecofrgplex economic operation could be
effectively regulated by going directly to the loott, unfiltered by different state
structures and formal legal systems, to deal dyredth local communities in a fair and
productive way, according to local customary lawchanisms — of course having
secured the relevant states’ politiptdcetand legal cover as appropriate.

An interesting laboratory for co-existence of fofrteavs with customary law could be
Indonesia some day, where some recognisance afd#ecustomary laws is becoming
visible in the legislation and policy, along wittetdecentralisation proce¥sSome local

9 For an interesting collection of essays combirsigmic and Latin American perspectives on
the issue,see P.CATALANO and A.SID AHMED (eds.)La dette contre le droit — une
perspective méditerranéenriearis, 2001.

¥ See e.g., S.MANCUSO (2007)Trends on the Harmonization of Contract Law in édriin
Annual Survey of International and Comparative |.4®, 157, at 173-176.

1 The Indonesiafrorestry Law n. 41 of 1999 recognises customaley dihd right of use
of rain forests to local communities, in a conaugrfashion with the right of the central
government (after Law 22 of 1999 on decentralisaditso of local governments, to some
extent) to concede the forest for economic usetoastic and international exploiters. In
general, the formal legal system does not recogihis@dat customary law to a wide
extent in economic matters of large significanddf, $he adatis recognised in several
governmental documents, and survives in a panatiglin native and local communities. For the



governments, notably the one of West Papua, légslan the activities of resource
exploiters obliging them to consider the interestd rights of native communities and to
get them involved in some parts of their decisiomalcesses, through the creation of
specificfora and/or through the existiraglatinstitutions>2

Information is scarce, however, on the practicgbact of the alleged new trends of the
Indonesian central and local governments towardsdiat traditions of the archipelago,
with a view to balancing economic activities witlative populations’ rights and
expectations. The general impression is still mishards the negative, and the very
possibility, suitability, feasibility of such an pach is debatetf; but, at least, some
ideas have been put on the table.

Those ideas could soon become part of the debatevary distant place, in an entirely
different socio-cultural and political context, suas Bolivia: the new Constitution of
2008 entitles Quechua and other native populatiorrsile autonomously the territories
they live on and to have a say on the exploitatibthe resources theretn- including
those areas where about half of the world’s reseovdithium are located.

12. Legal pluralism’ is something both cultures know well; persons bgiiag to both
professional and business communities will thus ehasome level of mutual
understanding, when dealing with transnational esgncomplex issues involving their
respective states, and the multiple levels of &g, formal (e.g. laws, regulation,
administrative practices) or informal (e.g. pobtiqersonal relations), related to these

interaction ofadatlaws with land law and with mining and forestryieities following with the
agrarian and the forestry legal reforreegthe three essays of J.JWALLACHdonesian land law
and administration D.FITZPATRICK, Beyond dualism: Land acquisition and land law in
Indonesia and C.MARR,Forest and mining legislation in Indonesiall in T.LINDSEY (ed.)
Indonesia: Law and Societgnd ed., Federation Press, Leichhardt, NSW, 2008.

%2 See for instance, the very interesting assessmemtnoinvestment operation in West Papua
according to the mentioned legislation and witheawto harmonising the interests of the foreign
investor and those of the local communitidsman Rights Assessment of the Proposed Tangguh
LNG Project - Summary of Recommendations and Csiociupresented to the investing
corporation (BP Indonesia) by its consultants, G&&MITH and Bennet FREEMAN;
<http://mww.bp.com/liveassets/bp_internet/indonkSTaAGING/home_assets/downloads/h/Tang
guh_HRIA.pdf>

> See e.g., Wallace, Fitzpatrick, Lindsey, supra; aseTania MURRAY LI, Masyarakat Adat,
Difference, and the Limits of Recognition in Indsia&s Forest Zongin Modern Asian Studies
35, 3 (2001) 645-676.

** SeeFitzpatrick, supra.

> Many articles of the 2008 BoliviaGonstitucion Politica del Estadstipulate the ownership
and decisional power of native communities over theewable resources existing on their
territories; as well as the right to be previousiformed and consulted, and to partake in the
related benefits, for non-renewable resoursesfor instance the CPE’s Art. 403.

* On legal pluralism, e.g.see Guadagni, M (1998), Legal Pluralism, in Newman, P
(ed.)(1998),The New Palgrave Dictionary of Economics and thev 542; Griffiths, J(1986),
‘What is Legal Pluralism?’, in 2dournal of Legal Pluralism & Unofficial LaviL; Merry, SE
(1988), ‘Legal Pluralism’, 22aw & Society Revie®69.



pluralist environments — phenomena that they instialy know very well from their
domestic experiences.

Legal pluralism, transnational soft legal instrutsemnwvorld, regional and local statutory
and customary laws and also other social phenoraéfieating the legal environment
should definitely enter the picture of legal resbawith a view to the development of
South-South, or South-East, commercial relations.

Of course, | am discussing here about what is ttaawilly known as legal pluralism in
scholarly circles. Rather different is the idea “gfobal legal pluralism” recently
proposed by a very authoritative Schalathis Author makes an extremely interesting
observation of global reality, identifying “site¢d probably more appropriate term than,
say, “jurisdictions” or “sources”) which in the ¢jal economic reality produce or
contribute to create rules, including economic estoegulating bodies expression of
single or several polities, or of an inter-politgv@onment. These “sites” interact with
one another, driven by the forces of politics, exog, markets as well as by the many
sets of technical regulatory standards available;final outcome of this process being a
situation, a network of “regulatory sites” detereunin shape and features of each
segment by effectivity rather than by a hierarcbyeeivedex-ante

This Author makes the example of the global toyustdy (a “site”, or a network of many
“sites”, in his concept), producing toys in a mulétional environment, according to the
global industry operational rules and contractualdats, involving parties located in
several jurisdictions, in a network of rules origfied, implemented, enforced well above
the national level. The activities of these globatporations are developed sometimes
considering, sometimes not considering, sometimespiag the rules of national
jurisdictions and other regulatory bodies; somesimentributing, with their economic
power, to the success, survival or agony of sugnlegory “sites” — by simply deciding
to dialogue with them and to be bound to some éxXteheir indications or rules.

This describes well, in my opinion, the global dissnation of autonomous economic
groupings. In this descriptive model, in which giblaw firms play an important role,
there is an obvious plurality a#ntities producing their internal protocols, generating
global practices with external relevance and eviéecing the produce of regulatory
entities; the mechanisms of legal pluralism arebdessly at work in this scheme.

Still, what is not very plural (much more globaathplural, actually) is the source of the
legal ideas, doctrines, model standard practiceeldped thereof, mostly consisting of
developments of the usual western, common-law+taigd tools.

The trend, however complex the network of “sitesgim be, is toward uniformity of the
legal mechanisms making the operations of the métwossible; the hybridisation of
global legal models now and then identifiable iodlosituation® — which some may calll
“glocal” in consideration of local culture and tithoh, maybe out of political correctness
— normally displays a recessive attitude vis-atwéssweeping drive of global legal tools.

" Francis G. SNYDER@Governing Globalisationin Michael LIKOSKY (ed.),Transnational
Legal Process — Globalisation and Power Disparitiesndon, 2002, 65.

* SNYDER, supra, at 94.



The objective of this paper is precisely to sugdkat a reverse trend of hybridization
may be both possible and beneficial, in some envents.

Financial institutions and instruments

13. International finance is also diversifying itsomd centers, institutions and
operational macro-models. Islamic and more rece@tiynese finance are becoming
important on the world scene. Other financial medate also emerging that could
become important in the world scene.

This will at least offer world investors the altative choices and/or possibilities to
combine financial instruments, with their respeetspecific features, advantages and
disadvantages; merchants as well as governmertsendble to choose amongst:

1) Western-stylenstitutions (micro- and macro- finance for priggiersons and entities,
sovereign borrowing, investment operations on sees), provided by both private and
public international banks and financial instituiso ensuring efficient and relatively
promptly available finance — if demanding solid gudees and an inflexible discipline
from the borrower

2) Western-developetpolicy” financial institutions, such as WB, IF&fDB, AsDB.
Providing cheaper and more flexible funding, at sausts in terms of freedom of use of
capitals and sometimes in terms of sovereigntyhefdorrowing State. It is well known
that funding from those institutions are often cognalong with (or following) a demand
on the borrowing state to pass specific legislaterms; what we may call “legal
implants” — a specific type of legal transpfdnwhere the item introduced in the existing
body has no function except the purely aestheteec @inmaking the receiving body look
good and attractive for money providers.

3) Islamic finance (all kind ofshari'a-compatible financial tools), providing the only
acceptable financial activity for many Muslim thghout the world (a sizable part of the
world’s population including some big developingintries such as Indonesia, Pakistan,
Nigeria, Egypt, Sudan) and anyway a resource, ctngpwith Western ones — offering
both material and spiritual rewards to those wgllto use them.

4) An incepting presence of Chinese finanse far mostly consisting of sovereign
borrowing of States, especially in Africa, with dimce provided by Chinese public
entities or State-owned “policy banks” such as @hDevelopment Bank or China
Eximbank. This financial institutions provide natlp Chinese firms but also, sometimes,
the States receiving Chinese investments with tiedior their much-needed economic
development, without interfering with those Statesivereignty, policié8 and/or

%9 The obvious reference is to Alan Watson’s claseigal Transplant§1971).

® The Chinese GovernmentWhite Paper on Africa Poligyof 12 January 2006, Part IV,
subsection |, issue (9), states that China, acegrti its financial capabilities and international
situation will endeavour to gradually increase exrnit assistance to African nations, irrespective
of political considerations or pre-requisites.



demanding them to undergo reforms etc. — an a#titpdrceived as fair from the
borrowing sidé".

This Chinese appearance on the world financial escsnoften complemented by
additional policy tools such as the providing ohgeus technical aid (often including
general support such as in the fields of health addcation), the establishment of
political and cultural relations, debt reductiomsancellations, all at State-State level.
China is obviously pursuing its policy goals anteiests, implementing its momentous
African policy®? At the same time, and as a part of this strat€fyna is promoting a
model of development different from the one basedtlte development of entirely
private economies, historically proposed by the Wedfact, it is promoting instead local
adaptations of the Chinese model of a socialistketaeconomy in construction; or,
anyway, a developmental model closer to the Chineseept than to the WB/IFC one —
surely promoting, for instance, the active inteti@m of governments in their respective
states’ economie’s.

14. Several legal issues, thus, arise in relataiese important developments.

In addition to the public international law, andtte law of international transactions
involving at least one sovereign party, very impottwill be the development of

comparable administrative legal tools — at leasthat level of basic concepts or of a
common set of terms of reference — to enable tinkepao dialogue with each other’s
governments, governmental agencies and so on. sHisoeialist and Western

administrative law concepts (common, e.g., in thestly francophone members of the
OHADA, or in many Latin American countries), wilebome relevant at the legal core of
these developments.

One crucial legal feature of these economic aatwitvould then be, again, the ADR
dimension: consultations, first of all, and possibtbitration in the event will probably

be common features of these economic activities.

Other legal issues would be related to the chopg@i@ble law, which in many cases
will not be made by the parties; solution would es=arily include

. Many in western circles rise an eyebrow to thisn€se approach to financing development in
developing countries, due to the fact that supisooften provided to Countries with poor human
rights records. Besides, the lending provided lrl#/Bank, IFCet similiato African countries,
conditioned on legal reforms etc., has not proeeib$ter development as devised. It is also a fact
that new infrastructure and industrial realitie® appearing in Africa due to the Chinese
cooperation. An objective assessment of this igéligorobably be made by the historians in the
future, now being too politicised to be serenelgleated, especially by lawyers, in all its facets.
%2 See, e.g., Cecilia BRIGHI - Irene PANOZZO - llaBALA, Safari cinese — Petrolio, risorse,
mercati. La Cina comnquista I'Africéilano, 2007.

% It should also be noted, however, that many seastiituations can be identified, more and
more related to the economic field, in which Westgovernments decide on contingency to
switch to a more active course of action. As dertrated, for instance, by the developments in
summer 2008 related to the fate of the Italian fédjne; or by the many policy actions and
enactment of laws and regulations taken by Wegexernments, including the US, to rescue
national banks and financial institutions during tiiobal financial crisis in fall 2008.



comparison/coordination of legal principles intaioimally recognized (such as
International law and UNIDROIT Principles) and dfose somehow related to the
specific parties and transactions, including natiand regionatorpora, Islamic and/or
Roman law and others, as discussed above.

A non-western approach would probably be partitylsmitable for ADR in this area of
international economic transactions, using thegypies analysed above (flexibility of
principles, “maintenance” of relation, non-confiN& attitude in DR, med/arb tools
featuring not-necessarily-neutral arbitrators/mexts) to provide flexibility in finding
the appropriate decision; putting the dispute of flmmediate parties in a wider
perspective and protecting the wider interestsiefdountries involved in addition to the
specific interest of the disputing parties.

Substantially, policy and macro-economic issues levanter in the transactional and
legal picture, which appliecum grano saliss not necessarily a bad thing in a developing
world context — especially considering that evangle private venture in a developing
context may have a much wider systemic impact erhtssting community than it would
have in a developed environment.

15. Another interesting development of the financialrid in terms of emerging of
“eastern/southern” new models is related to mianarfce e.g. of the sorts devised and
developed by Muhammad Yunus in Bangladesh. Mianarfce typically has a local
relevance, rather than an international dimensgiill, cross-border operations of that
kind are not unimaginable, perhaps in areas neabdnrder of neighbouring states, or
even between more distant places.

Legal doctrines and regulatory tools would probai#ed to be developed accordingly, in
pursuing the best interest of the developing waddregulate fairly this type of cross-
border financial operations; and, especially, ideorto facilitate them. For instance, to
develop and consolidate thehari’a-friendly nature, which will favour the growth of
this phenomenon in the Muslim wofid And, also, to create appropriate licensing and
taxation regimes —different from those applicabde banks and “normal” financial
institutions— as well as appropriate, simple antltao costly, ADR mechanisms; all of
course with a view to encouraging a (foreign) pecsipe financer to engage in micro-
credit (this side of the border). This should baeldy acknowledging in the national
legal systems, in the first place, the specificalegature of these micro-finance

® Yunus himself experienced the opposition of loedigious leaders when started his project
decades ago. Time has passed, and in 2008 Mr. Yaneggnted a keynote speech in Dubai, at
the International Islamic Finance Fourm, emphagizine important role of (micro-)financial
services for Islamic Banks in pursuisbari'a ultimate goals, fulfilling the mission of alleviaty
poverty. The Government of Bahrain backed his ideabsigned a MoU with his Grameen Bank
in order to develop micro-finance tools and insidtas in Bahrain. The Islamic Development
Bank has also allocated significant amounts of ueges to micro-finance projects. Other
financial institutions based in Dubai engage inrmtnance activities in Afghanistaiseethe
report tittedMuhammad Yunus calls for an increased role of Igtdimance and microfinance to
end poverty available on the internet at <http://ribh.wordg®€om/2008/04/29/muhammad-
yunus-calls-for-an-increased-role-of-islamic-finarand-microfinance-to-end-poverty/>.



operations, different from most financial instruneemue to the former’'s prevailing
dimension of important tools for social, human depment.

Conclusions

1 - “World laws rather than global law”, could Hdeetcore concept of this paper, for a
complex world economy, rather than for a global eaeeven for “glocal” one(s), as it is
now fashionable to say not without some hypocrisy.

2 - All the mentioned legal traditions share, ifdifferent degrees, a less individualistic
approach to life and economy with respect to tharoon law tradition: Islamic, Roman
and civil law, African, Asian traditional legal meld are different from ultra-liberal
models, less tight on weaker parties. They are mdydter-suited for a development
more equal, for fostering reciprocal trust, otheart being better known and consequently
more user-friendly for the parties of south-souimsactions.

3 - All the legal traditions mentioned in this pamhare or can accommodate, on the
technical point of view, the absence of need fowy \detailed contracts as it happens in
the common law tradition, and the wide recoursgdneral concepts and ideas such as
good faith and fair dealindgavor contractugnow also part of global tools such as CISG
and the UNIDROIT principles).

4 - Most of these legal traditions can accommoda#d ADR tools in a different
function, as part of the very contract, committthg “assessment and maintenance” of a
relation to authoritative people belonging to tlenenunity and/or somehow related to
the parties; this traditional approach may frultfube maintained for the benefit of
international commercial arbitration and ADR.

5 - A greater importance of the mentioned ADR meadras would probably be a crucial
factor for the development of a more complex lesgalironment. More than one national
or regional legal systems as well as local, redidrensnational hard, soft and customary
laws could become relevant and would need to besidered in many cases. The
principles and sometimes the rules of Roman, @utl Islamic law may well have an
important role to discharge within this scheme.

6 - The dynamics of the public intervention in gmnomy, as well as the existence of
OHADA, COMESA, ASEAN, MERCOSUR institutional lawsh@ regulations should
also be researched, as they are likely to provittktianal legal models, or to affect the
existing ones, with a view to the economic actegtiof countries belonging to the
developing world.

Of course, all the mentioned possibilities muste'tessarily prove workable at all times,
and in every place and situatiohhe indication | made is just a possible list Gluiss to
research; a thorough assessment of them could@idy the research, not precede it.

Another point | want to stress is that this is meant to be an anti-common-law or anti-
western pamphlet. This is not meant to be antitangt in fact.

In fact, the complexity of the legal environmenivays has its price, in terms of both
economic costs and legal security; in a large nurobeituations the functionality and



predictability of the “global” legal approach migstill provide cost-effective solutions,

preferable to more “pluralist” ones.

You don't throw the baby away, along with the batlter... the contents of the common-
law-based global legal toolbox can still be helgid all — whether used as they have
always been or combined with the new tools and aaugr | suggested in this

presentation.

No utopia, thus; just additional tools. Developthg diversity in available legal options
is possible, and good indeed, with a view to a mdified economic development, closer
to the needs and the feelings of the different fe=opf the world, for a more distributed,
fair and equal economic growth.



